PRESENTERS

Dr Andrew Butler, Russell McVeagh, Wellington

Andrew has recently joined Russell McVeagh in Wellington. From May 1999 to May
2005 he was Crown Counsel at the Crown Law office in Wellington. Prior to 1999 he
was a senior lecturer at Victoria University of Wellington, specialising in equity, trusts,
restitution, human rights and public law. He has written extensively here and abroad on
human rights and public law and is the general editor of Equity and Trusts in New
Zealand (Brookers, Wellington, 2003). In 2004 he tutored in Equity and Trusts at the
University of Durham, England.

Dean Knight, Lecturer — Law, Victoria University of Wellington

Dean’s teaching and research interests are in the areas of public and administrative law,
local government, resource management, and criminal law. Before joining the faculty,
Dean worked for Phillips Fox and acted for a number of local authorities. He is the co-
author of LexisNexis Local Government (LexisNexis, Wellington, 2002).

Geoff McLay, Senior Lecturer — Law, Victoria University of Wellington

Geoff has taught undergraduate and graduate courses including torts, advanced torts,
intellectual property, competition law, comparative constitutional law, and ethics. He is
the co-author of Intellectual Property in New Zealand (LexisNexis, Wellington, 2002)
and in 2003 was awarded a joint university excellence award.

The statements and conclusions contained in this booklet are those of the author(s) only and not those of the
New Zealand Law Society. This booklet has been prepared for the purpose of a Continuing Legal Education
course. It is not intended to be a comprehensive statement of the law or practice, and should not be relied
upon as such. If advice on the law is required, it should be sought on a formal, professional basis.



CONTENTS

1. NATURE OF LOCAL GOVERNMENT 1
Types 0f 10Cal AULNOTILIES .....ccviieciiieiiie ettt et e et e et e e sebeeebeeesabeeseseeesseeensseeenes 1
Two-tiered system: regional councils and territorial QUIROTILIES ............cc..ccoueeeveieecereveneanne. 1

OS] 1T B0 To T TSRS 2
COMMUNILY DOAFAS ...ttt e et e eeeteeeens 2
COURCT] OFGAMISALIONS ...ttt ettt e b e bt e bt e sabestaesabeenbeenseanses 3
Purposes and powers of 10cal GOVETNMENL ..........cocueiriiiiiieiiieieerierie ettt 3
Underlying theory of [0cal GOVEFrNMENL ...............ccccccueiiiiieiieiieee ettt 3
Corporate body and (new) power of general COMpetence .................cocoevveeeeveeceeenieeennnennn, 6
Governance and deCiSION-MAKING ........c.cccvvrrrieriieriieiieiieereereereeieesteesaesaesseesseesseesseesseesssenens 8
Governance and management reSPONSIDIlITIES .............cc..ccccvevvvieciiiieiiieeiie e, 8
DECISION-TAKIIG ...ttt ettt b et e s e staeetbeenbeenseens 9
DICLEGALIONS ...ttt ettt ettt eeas 11
Personal 1iability Of MEMDETS .......ccuiiiiiiiiiieiie ettt e e e sereeenes 14
Litigation against local authorities — miscellaneous...........ccceeecveeeciiieriieecieecie e 16
INGINE ..ot ettt ettt 16
D@SCEIDIION ...ttt ettt ettt 16
SOIVICE ...ttt ettt ettt ettt e e et e et e e tteeenbeeenaeen 16

2. OFFICIAL INFORMATION 17
Immunity for disclosure of official information............cceccveeeeiiiniiiniie e 17
Land information memoranda .............ceerieiieiiiiiiiie ettt 20
TIEPOAUCTION..........coieee ettt ettt ettt ettt 20
Information that must be diSClOSed ................cccooiiieioiiiiiiiiiiiiee e 21
Liability for erroneous LIMS .............cccccoviiiiiiiiiiieiie ettt 23

3. VICARIOUS LIABILITY 29
Course Of EMPIOYMENL .......viiiiiiiiiiiiiie ettt e e et e e e e e st e e stbeessbee e sseessseeensaeessseens 29
NON-AEIEZADIE QULIES ....ccuviieiiiieiii et ettt e et s b e e etaeesebeesstaeesnseesnneaenes 30
SPECIAL SIEUALIONS ....veeivieeiiieiiieeie et eetee et e et e e e teeetaeesebeeebeeestbeessseeassseessseesssseesseessseeasseeanes 32

4. NEGLIGENCE AND GOVERNMENT AUTHORITIES 33
INEEOAUCTION 1.ttt ettt sttt e et e et e e e st et e s et eme e tesseenseeseenseeneennes 33
The general approach to finding a duty 0f Care........cccoeeevieiiiciiieieeeeee e 34

A genuinely diffiCUll ISSUE .............c..ccvviviiiiieiiicieeieeee ettt 34

The common law approach to the duty qUESEION. ..............c..cccoeeiiciieieeieeieeieeie e 35

New Zealand — just muddling through ...............ccoccovveiiiiiiiiieiie et 36
Where does the obligation come from — the statute, the common Law, the relationship between
the government and the CItIZENT .........ccoooiiieiiiiiie et et 38
Remedial gap or part of the essential division between public and private law? ..................... 42
Negligence, discretion and the interface with administrative law ............ccccceevviiiiiiencieeecnnen, 45
Lord Keith’s excluSiONary FUle................cc.covuieeiiiiiiiiiii e 45
Liability Within “JUSHCIADIIIEY " ........cccoooeiiieie ettt 46

The “policy-operational” diSHIACHION. ...............c.cccueecuieiieiiieiieeieete et 46

The rejection of the policy-operational diStIICHION ................c..ccoovveviiiiiiiiiiiiiee e 46
Barrett — a newer approach to governmental diSCretion ...................ccccoeeveeeeeeeveiivcenennnnnn, 49
Gorringe — a possible limitation 0N BAFTett.............cc..ccoeeeuieiiieeciieeeiieeeiie e 51
Liability for failing 10 PrOtECE? ..........c..cceevueeiueeiieiieieet ettt eaee 53

5. LIABILITY IN THE PLANNING PROCESS 55
Council planning decisions — no liability for mere illegality ...........cccceeveiiiiiiiniiiiccieeieee, 55
The traditional English position applied.................c...cccoovuieiiiiieiiiiiiieiiieeciee e 55

The Canadian “IMMURILY" CASES............cccueecieeeiieeieeeeeie et e et e eteeesiaeesreeestaeesaseesbeeenaseees 56



The Australasian unorthodox orthodox approach...................cccccceveeiciiiciaiiiiiieiieseeee, 58

Providing infOrmMation .........cc.eiiriiiiiii ettt ettt e e e et e e e teeesibeeesbaeesebeesasaeesssaessneeanes 59
Shaddock — the recognition of liability...............ccccoevvviiiiiiiiiiiiiieciie e 59
Applying Shaddock — limiting Shaddock — City of Botany Bay Council .............................. 60
The New Zealand high point — Brown v Heathcote County Council...............cc.ccoccevcveceenn. 62
The importance of keeping proper records — Bronland ...................ccccccovvveiiiiiiiiiiinn, 64

Limitations on the Shaddock PrinCiple...........oocveiiciiiiiiiicciieecee e e 65
Information that is t00 GENEFAL.................ccc.cccuieiiiiieiiiiiiiiecie e 65
NOE the QUENOFTLY S JOD ...ttt e aae e 66

Failure to ODSEIVE PrOPET PIOCESS ....eervvererrrrieieeieerteesieestresressseesseesseesseesseesseesssesssesssessseessesnses 67
A New Zealand high Water MATK .............c..cccoooveiiiiiiiieeieeieeeee e 67
New South Wales refuses t0 fOIIOW SUIE ...........cccooueiieiiiiiiiiie et 70
The New Zealand reaction t0 CFAIG ..............ccceovuuieeueeeciieeeieeeeiee et 72
The CONCEPE Of IMIUNILY ..........ccvveeiveeiieeie ettt ettt ettt ebe e ete et etseeabeeebeeseeseeeees 72
Morrison — no duty of care in interpreting or making planning decisions........................... 73
MOTFISON ANA CFAIG. ..ottt ne e 75
Applying Morrison — no liability for wrongly registering a transfer of a water consent ..... 75
Some parts of the process are not subject to the IMMUNILY..............c..ccceeeveeieiieeieeieeeenn 76
De Nagy — a little more AmMbDIGUOUS .............c..cccveviiieiieeiiieiie et 78

6. LIABILITY FOR NEGLIGENTLY INSPECTING BUILDINGS 81

Leaky homes — new crisis and old CaSES.........cccuiiiiiiiriieiiiieiieciee et eave e eive e 81
The leaky MOMES SYSTEML...........cc..cccveeieiiieiii et ee ettt et ase e ebee e s 81
The procedure UNAEE the ACE ..............cccooccuiieeieeeiieeee ettt eaae e eeaaeeaae e 82
The jurisdiction Of AFDIIFATOTS .........c.coocueviiieiieee ettt 83
Problems With the ProOCEAUFe. .............c.cccoociiiiiiieie ettt 83
Remedies UNder the ACE .............cccooeiiiiiiiii it 85

The DUILAING CASES...ecvieriieriieiiiiiietieitesttestestesteebeesbe e te e taesebeseseesseesseesseesssesssesssesssessseesseenens 85
The (almost) unique New Zealand case [aw..................ccccocoveeviiiiiieiiiiaiieecie e 85
Cooke P and the “impossible diStINCIION" ..........c..ccccoueeiieiiiiiie et 86
Richardson J and the unique New Zealand environment .................ccccceecevcevoeecnaceeennene. 87
The agnostic Privy COUNCIL ...........cc..cccvieiuiiieiiieeiii e ettt et eaee e eire e sveeeaaeen 88
The English take on New Zealand’s approach — general reliance..................cc..cccoeevuvan.... 89
The Canadian POSIEION. ...........ccccueviiiieeee ettt ettt 90
Developments in (restricting) €CONOMIC LOSS...........ccoociiiiiiiiiieeieeeee et 90
The responsibility of the OWner-builder....................cccccocveviiieiiiiiciieiiie e 92
The knock out bIow argument fAilS................cc.covueeveeiiiiiieiiiiiiecie et 92
The patent-1atent diSHICIION ...............c.c.cccuovieiiaiie ettt ebe et 93
Questions left over after HAMIiN. ...............c..ccoooiiiiiiiiiiiit ettt 94

(Non) 1iability Of T€ZUIALOTS ....c.veiiiiiiiiiieie et tae e s et e e abaeeaeeas 96
Introduction — Fleming v Securities COMMISSION. ............cc..ccccvereuieieieresiieeireeeeeeeereeeiee e, 96
The Canadian decisions — Cooper and EAWards ................cccccooveviiieiciianiiieeiieiiiieeieennnn 97

Carter —a man, a woman, a company and @ DOAt..........ccecverieriierieniieiienieieeeenee e sne e e 99
Rutherford — a relic of a forgotten theory? ...........cocueveeiiioieioeiieese et 101
Carter — the possibility of a claim for breach of statutory duty ...............ccccceeeveeevevenenc.n. 102
Breach of statutory duty and the Building ACt.................cccccocveveeeeeiiiiciieiiieeiie e e 103
Carter as the trend for the fUTUFE? ..............cccovevvieiiieieieiie ettt 104

The reaction to Carter and Three Meade in leaky homes Cases ..........cccevververiercienciennieenneens 104

Thiree Meade STFEEt ..........cceevueiieieiieieeeeeee ettt ettt ettt ettt ettt sbe et 107
The importance Of the deCiSION..............c.ccoceiciioieiiiiiee et 107
Facts And ROIAINGS..............c.cccoiiiiiieieeee ettt 107
Relationship of Three Meade to the building cases...............c..cccoceeeviivciiiiiiiniieecieenneenn, 108
The reaction t0 Three Meade...................cccooeiiiiiiiiiiiiiiiiiiit et 109

Breach of the dUty O CAre......c.cccuiiciieiieiieiere et re e aaesraesnne e 111
The importance Of BFEACH..............cc.cccceecviiieiiieieeiieee ettt 111

Venning J’s approach to breach — the impact of the Building Act............cccccoeeveevenenne.. 112



Looking at the particular claims in Three Meade...................cccccoovvieiieiiiiiiiiiiiiaeen.
Particular breaches in Ponsonby Gardens adjudication....................cc.ccccovevevcerenenenn..

7. NUISANCE, RYLANDS V FLETCHER AND PUBLIC AUTHORITIES.............cceueuu..

The land based torts as a loss spreading instrument through the community..........c...cc.c.......
Thames Water — the case for not Spreading the [0SS.............cccecvveveveiianienienienieeie e,
The approach of the High Court and the Court of Appeal.............cccccooveveioiaiciinieninannnn,
Ryland v Fletcher and public QUIROTILIES ................ccceovvuiieiiiiiiieicieeeieeeee e,
New Zealand councils — the nuisance clause and statutory authorisation. .......................
Thames Water and the burden of public 0bligation...................cc.ccoovvevvievcieviiniieiiannnnn,
The importance of other Means Of TEAFesSS ............ccoucueiviioiiiiiie it
The importance of the StAtULOFY SCHEMIE. ..............c...ccoeeviiieiiiaiiieeiee e
Lord Hoffmann and the proper realm of public law redux.................c..cccccovvvievianianninnn,
Public law for a privatised COMPANY? .............coooiioieiiiiiieeee et
Human rights actions are still subject to the same “public law” ...........cc..cccccevvivvnnec.n.

New Zealand’s drain 1aw .........oouiiiiiiiiiiee ettt st st

The importance Of CAUSALION........c..eieiuiiiriieciie ettt ette et e e e ebeesebeesbeeeabeessseeenseeeenas

T e g (o1 11 o 1 11 TSRS

8. MISFEASANCE IN A PUBLIC OFFICE

018 (0T LT ()3 OSSPSR
The Justification fOr the tOTT........cccueicviiciiiiieieeceesee et b e e b e b e e reeseeeeeneeens
The relationship between misfeasance and other tOrts. ........cccvevveriivciiiciieiiereeeeeeee e
Misfeasance and the other INTERLIONAL TOFLS ...........c..ccvevieeiiiiiiieiiiecieeeieeeieeeiee e
Misfeasance and NEGlIGENCE ...............cccoceeviiiiiiiiiiiee et
The elemMents Of the TOFL ..........ccueiieiieeie ettt ettt ettt
Tareted MALICE ....cvviiiiieecieecee ettt re e et e e et e e s bee e tbeessbaeesbseesasaeenseeesseensnes
Duty 10 the PIAIRLIIT 2 ..ottt et
Causation, damage ANd FEMOTENESS. .............cc..cccueeecueeieieeeiieecie e saee e
Misfeasance claims in Planning CASES .......c..ccvereerverveerieerieereeseesreesseeseesseesseesssessessseesseens
THE POSSTIDILILY ...ttt ettt ettt ettt et eab e et e st e eabaenbeensenns
The difficulty of imputing MaAliCe...............cccccooviiiiiiii ittt
Reservations about succeeding in MiSfEASANCE ........cceeevviieciiiiiiiiiiie e

9. UNDERLYING LIABILITY OF LOCAL AUTHORITIES

Ardern v Rodney District Council and Roberts v Rodney District Council...........................
Grubmayr v Auckland City COUNCIL ..........cueeeeeeeeiieeiiecieecieeeee sttt et sveesreessseeennee s

10. RESTITUTIONARY REMEDIES

RESTIULION ..ttt ettt ettt et st et e st e bt et e bt eneetesbeesbeeneens
Electricity Corporation of New Zealand v Waikato Regional Council...............c..............
Conclusion 0N ECNZ V WRC ...ttt
Pacific National Investments Ltd v Victoria (City) .........cococeeviioieviiiiiieiiiieee e
TIPIICALIONS ... ettt et e e stb e et e e eebe e e

11. BILL OF RIGHTS........cccceeuuee.

Application of BORA t0 local authOrities .........ccvveevieriierieiienieiieeieereeseeste e ere e iee e
What type of conduct will implicate BORA? ...............ccccccoovvieiiieniiiieeieeie e
BORA compensation principles and caselaw..................ccccocceeveiiieoiiiiiiieniniiieni e
UPDIOR V GFEOM ...ttt ettt ettt et e e sabeeeaae s
Binstead v Northern Region Domestic Violence (Programmes) Approval Panel..............
Udompun v A-G : HIGI COUFL...........cccocccviiiiiiiiiieiiiceee ettt
Udompun v A-G : Court of APDEQL ............cccoocuioeiiiiiiiiiietiee e
CONMCIUSION ...ttt ettt ettt ettt e st e st e ettt e e e

Narrowing the scope of the application of s 27(1) BORA .........cceeovieiieiiiieecee e

Bylaws should be drafted to restrict BORA rights as little as possible........c.ccceevevierieennenne

122
125

128
129

163
164



Conclusion on BORA ..o 173

12. EQUITY 175
RALINE ...eteeeie ettt e et e et e e e be e e abe e e baeestaeeesbae e sbeeasteeentaeentbeeanraenn 175
Mackenzie District COURCII V ECNZ.........cccccoouioiiiiiieeiie ettt 175
Wellington CC v Woolworths NZ Ltd (NO 2)..........c.cccooveeveeieceeeiaeiieieeeeee e, 176
Subsequent cases: narrow application of Mackenzie.................c.cccoecvevcveniiininninaieannnn, 177
EVAIUALION ..ttt ettt ettt e et e et et e bt e bt e bt e sbeesnteeaaeeareen 178
Estoppel and representations by public authorities.........ccoeveerieriieriiieiieieeeee e 178
(1) Ultra vires repreSENIALIONS .............coccueieeieeiieeeee e ettt siee e eve e eneeans 178
(2)  CINOEILEF” FULE ...ttt 179
(3) Ostensible authority and non-delegation Of POWErsS ............cccccccevvevieeeecieseeniennnnn 179
(4) Representations as to public policy or political iSSUES ................ccceeeveeieviarianiannnnns 181

(5) “Ordinary” commercial and proprietary transactions ...............cccccceeceeeeeeeceeneencn. 181





